
 

 

STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

OFFICE OF THE JUDGE OF COMPENSATION CLAIMS SARASOTA 
 
Jerome L. Nordquist,                       )   
 Claimant,      ) 
        ) OJCC Case No.: 04-013513DBB 
vs.        )  
        ) Date of Accident: 01/18/04 
Pizza Hut, Inc./YUM! Brands, Inc., and          ) 
Gallagher Bassett Services, Inc.,                      )         
 Employer/Carrier/Servicing Agent.      ) 

 
FINAL COMPENSATION ORDER 

 

 This cause came before the undersigned Judge of Compensation Claims on February 27, 

2006 for a final hearing on the merits of the petition for benefits filed on July 12, 2005, which 

was received in this district on July 25, 2005.  The claimant was represented by Theresa M. 

Skahill, Esquire, and the employer/carrier (E/C) by Jeffrey E. Appel, Esquire.    

 After amendment of the pretrial stipulations at the beginning of the final hearing, the 

following claims remained to be heard:  permanent total disability (PTD) benefits under F.S. 

§440.15(1), and PTD supplemental benefits from maximum medical improvement (MMI) to the 

present and continuing at the correct rate; and penalties, interest, costs, and attorney’s fees.   

 The E/C defended on the basis that: claimant placed at MMI as of 6/7/05 and impairment 

benefits were commenced on 6/7/05; PTD and supplemental benefits from 6/7/05 are denied as 

claimant’s authorized treating physician has placed him on light duty restrictions that do not 

prohibit claimant from returning to work; no catastrophic injury; and penalties, interest, costs and 

fees are not due or owing. 

 The parties entered into the following stipulations: 

 a. Claimant was injured on 1/18/04 and Manatee County, Florida is the proper 

venue. 

 b. There was an employer/employee relationship on the date of accident, and 

employer had workers’ compensation insurance coverage in effect. 
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 c. E/C accepted claimant’s accident and injury as compensable. 

 d. Claimant timely reported the accident and the parties received timely notice of the 

pretrial and final hearing. 

 e. I have jurisdiction over the parties and subject matter of this claim. 

 f. Claimant’s base average weekly wage and compensation rate are 

$437.32/$291.56; fringe benefits may be at issue and if so, will be handled administratively by 

the parties. 

 g. Claimant was placed at MMI by Dr. Boyer on 5/25/05 with a 6% permanent 

impairment rating, and by Dr. Ramos on 6/7/05. 

 h. If medical benefits are determined to be due, the exact amount payable to health 

care providers will be handled administratively and medical bills need not be placed in evidence 

at trial. 

 i. Family Doctors, Manatee Memorial Hospital, Drs. Duncan, Boyer, Ramos, and 

PhysioMetrics (functional capacity evaluation-FCE), have been authorized for claimant. 

 j. If claimant prevails herein, he will be entitled to an attorney fee at E/C’s expense. 

 The following documentary items were received in evidence: 

 Exhibit 1: Uniform Pretrial Stipulation and Pretrial Compliance Questionnaire, and 

Order entered October 17, 2005, as amended at the beginning of the final hearing. 

 Exhibit 2: Deposition of Jerome L. Nordquist taken on August 12, 2004. 

 Exhibit 3: Deposition of Jerome L. Nordquist taken on November 21, 2005. 

 Exhibit 4: Deposition of Kevin Boyer, M.D. taken on November 2, 2004. 

 Exhibit 5: Deposition of Kevin Boyer, M.D. taken on February 17, 2006. 

 Exhibit 6: Deposition of Fabian Ramos, M.D. taken on January 10, 2006. 

 Exhibit 7: Deposition of Hal Heitler, C.R.C. taken on February 9, 2006. 

 Exhibit 8: E/C’s Composite Exhibit of Vocational Expert Report by Gerri Pennachio, 

C.R.C. 
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 Jerome L. Nordquist, Hal Heitler, and Gerri Pennachio appeared and testified at the 

hearing.  Counsel for the parties presented oral argument and submitted written memoranda of 

law.   

 I have observed the candor and demeanor of the witnesses who testified before me and 

have resolved all conflict in the testimony and evidence.  Upon review of the evidence, 

testimony, argument, and applicable law, I make the following findings of fact and conclusions 

of law: 

1. I have jurisdiction over the subject matter and parties, and venue is proper in 

Manatee County, Florida.  

2.  The stipulations of the parties are approved and accepted as findings of fact. 

3. Claimant, Jerome L. Nordquist, 63 years old, is a college graduate with 30 hours 

towards a master’s degree in music education.  Claimant taught school for fourteen years, then 

worked in sales for a music company for four years. He had some on the job training at a butane 

gas company where he worked for the next six years as a truck driver and installer.  Prior to 

moving to Florida he also worked for various restaurants in food service for six years, and then 

he was a sole proprietor of a restaurant in Arkansas for ten years.  He was hired by Pizza Hut, 

Inc./YUM! Brands, Inc., employer herein, in August 2002 as a shift manager. 

Claimant has a past history of removal of his adrenal gland in 1985, and Guillain-Barre 

syndrome in 1979.  As a result of the Guillain-Barre he was in intensive care for three months 

and then underwent rehabilitation. He was also diagnosed with scoliosis of the spine and lower 

lumbar disc degeneration and arthritis twenty-five years ago. 

On the date of accident of January 18, 2004 claimant injured his back in the process of 

lifting and replacing a fifty-five pound soda box on the top rack of a four-tier rack.  E/C accepted 

the accident and injury as compensable and provided medical care and indemnity benefits.  

4. Claimant was initially seen by Dr. Audrey Lewerenz-Walsh, who sent him for x-

rays and an MRI.  He was taken off work pending the results.  After the MRI, claimant was 
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released to return to light duty work, and returned on January 31, 2004.  Claimant was taken off 

work again by Dr. Lewerenz-Walsh on February 6, 2004, and referred to Dr. Kevin Boyer.  

5. Claimant saw board-certified neurosurgeon Dr. Kevin Boyer beginning on 

February 17, 2004, referred by Dr. Lewerenz-Walsh for low back pain, pain into the hips, and 

pain in the left thigh down into the calf.  Claimant reported lifelong back pain but an injury after 

lifting fifty-five pounds installing a drink mixture on January 18, 2004.  On examination 

claimant had essentially normal neurological findings, except for a positive straight leg-raising 

test with the left leg.  Dr. Boyer opined that claimant had a herniated nucleus pulposus at the L1-

2 level of the spine that was contributing to his pain.  Dr. Boyer testified that claimant’s February 

4, 2004 MRI scan showed a herniated disk at L1-2 on the left side with migration into the spinal 

canal behind the L2 vertebral body.  At his first deposition, Dr. Boyer said that he did not have 

an opinion as to the relationship between claimant’s herniated disk and the work injury.  He did 

not document scoliosis on claimant’s examination and did not have an opinion on its relationship 

to the herniated disk.  Dr. Boyer gave claimant restrictions of four hours per day work for two 

weeks, and testified that he usually also gives lifting restrictions of five to ten pounds.  Claimant 

returned to work under these restrictions and worked until his store closed in March 2004. 

6. Claimant returned on April 20, 2004 and Dr. Boyer said to continue off work until 

evaluated by pain management doctors.  Claimant testified that he did treat with pain 

management physician Dr. Eddy Duncan, who administered three epidural steroid injections 

without relief.  Claimant also underwent two courses of physical therapy. 

7. On August 19, 2004 claimant reported to Dr. Boyer that his pain continued across 

the lower back into the left hip and left lower extremity, and he wanted to discuss surgical 

options.  Dr. Boyer recommended surgery, consisting of a left-sided L1-2 lumbar 

microdiskectomy. At his second deposition Dr. Boyer testified that based on claimant’s history, 

his lumbar radiculopathy and pain syndrome is directly related to his lifting injury, and that has 

led to the need for surgery.  He agreed that the lifting injury is the major contributing cause of 

claimant’s need for treatment.    
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8. Dr. Boyer performed a left-sided L1-2 herniated disk removal/microdiskectomy 

on claimant on November 24, 2004.  On December 23, 2004 claimant reported that his results 

were not as he hoped, but he was better overall, and that he was still walking with a cane, pool 

therapy caused pain, and occasionally he would have pain that was worse than before surgery.   

Dr. Boyer last saw claimant on March 31, 2005, and he placed him at MMI on May 25, 2005, 

with a 6% permanent impairment rating.  He deferred work restrictions to a formal FCE, which 

he requested and which was performed, indicating that claimant could perform sedentary work.  

Dr. Boyer testified that he felt claimant was not a good candidate for further surgery, and 

recommended that he continue to treat with pain management physician Dr. Ramos.  Dr. Boyer 

also deferred to Dr. Ramos regarding claimant’s current work status because he has not seen 

claimant since March 15, 2005.  He testified that assuming there has been no development of any 

further worsening of claimant’s medical condition, he would see no reason to think claimant’s 

restrictions would be any different based purely on the diagnosis of a lumbar herniated disk and 

surgical management of that.  

9. Claimant began treating with board-certified pain management anesthesiologist 

Dr. Fabian Ramos on March 15, 2005 upon referral from Dr. Boyer.  Claimant provided a history 

of a work injury from lifting a fifty-pound box at Pizza Hut, felt a pop in his lower back, and 

since then excruciating pain with radiation to the left leg.  Claimant reported having physical 

therapy and injections without results, and surgery on November 24, 2004. Claimant also gave a 

history of unrelated problems of transient ischemic attack (TIA) in 2002, hyperthyroidism, 

arthritis, scoliosis, depression, anxiety, and bipolar disorder.  Claimant was using a cane. 

Dr. Ramos’ diagnosis was left radiculitis, failed back surgery syndrome, disk extrusion 

according to the MRI, canal stenosis, mild and severe at L3 and L4-5, degenerative joint disease, 

degenerative disk disease, and lumbago.  Dr. Ramos performed transforaminal injections on the 

left at the first visit, and claimant underwent a series of injections after that visit to June 2005.  

On June 7, 2005 Dr. Ramos noted claimant had improved left leg pain, improved lower back 

pain, and right hip and thigh pain.  Dr. Ramos related claimant’s complaints of chronic pain, 
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weakness, and imbalance to his workers’ compensation pain condition.  The other reported 

complaints of dizziness, memory loss, and mild tremors were not related, according to Dr. 

Ramos.  Claimant reported to Dr. Ramos at his initial visit that he was no longer taking morphine 

or opioid medication because he did not want to become dependent.  

Dr. Ramos placed claimant at MMI on June 7, 2005 and testified that he remained MMI 

as of that date, with normal expected ups and downs since then.  He felt claimant could do 

sedentary work when he assessed MMI, but testified that he could not say that would apply for 

the months to come.  He deferred assessment of a permanent impairment rating to Dr. Boyer.  

According to Dr. Ramos, since he assessed MMI, claimant has had ups and downs, sometimes 

with severe pain, and at that time, Dr. Ramos would say he was not able to perform any activity.  

When last seen, claimant was reporting eight over ten pain, and Dr. Ramos testified that 

sedentary work might not be indicated with a patient that is having an eight over ten pain.  Dr. 

Ramos testified that when claimant is relieved of pain he can do some sedentary work, but 

during the times that the pain increases, then he would not be able to perform the job because of 

the intensity of the pain.  Dr. Ramos testified that claimant has started to develop significant pain 

on the right leg since August 2005 that was different from his initial presentation to the point that 

during the last injections, he had received treatment on the right side and not the left, so his 

condition has changed.  Dr. Ramos testified that as far as he knows, claimant has not had any 

additional structural change.  Dr. Ramos completed a handicapped-parking sticker for claimant 

on October 11, 2005. 

Dr. Ramos’ last office visit note of January 6, 2006 indicates that after the last injection 

claimant experienced good relief of the right leg pain, which had disappeared and was still zero 

six weeks later.  However, he reported that the pain was returning, especially in the lower back, 

which he rated eight over ten; left leg pain was tolerable at four over ten.  On examination 

claimant had negative straight leg testing bilaterally.  Dr. Ramos planned to do medial branch 

nerve block, and if this showed facet pain, then he felt claimant would be a good candidate for 

radiofrequency thermocoagulation of the medial branches, that would decrease the lumbar pain. 
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10. Claimant last worked for employer on March 15, 2004 when the store he was 

working at closed.  He has not looked for work since then.  He began receiving Social Security 

Disability (SSD) benefits in 2005.  Claimant underwent physical therapy after his surgery for six 

weeks but said that it did not help his bad sore left leg, although the physical therapy he 

underwent at HealthSouth for one month did seem to help.  He continues to treat with Dr. Ramos 

and undergo injections.  He sees a private physician for his manic depression/bipolar condition, 

which was diagnosed in 1980, and to check his thyroid medication. 

Claimant uses a cane for problems with balance, and the cane has not been prescribed by 

any of his doctors. He uses a walker in the house.  He can drive.  He takes Ibuprofen and 

Percocet for pain.  Claimant testified that he has difficulty putting his socks and slacks on.  He 

exercises at the pool depending on the weather.  He has good and bad days, depending on when 

he had an injection, which lasts two to three weeks.  When the injection wears off, his pain is at a 

level eight.  Claimant said he can sit two hours without pain, it hurts to stand, and he walks some 

to stay mobile.  On a bad day he has to keep changing position, and bending is always a problem.  

Claimant understood that Dr. Boyer said he can work and that Dr. Ramos said that when his pain 

levels are up he couldn’t work on a regular basis.  It was claimant’s understanding that he could 

not have any more epidural steroid injections, and he had some other type of procedure recently 

that did not help.  Claimant said that he called one of employer’s shift managers and asked if 

they had any sedentary jobs and she said she had to talk to another manager. 

Claimant said that he was having a pretty good day on the day of the hearing, with his 

pain at a four level.  He was not taking any medication that day, but takes Lithium for his 

bipolar, thyroid medication, Klonopin for pain and sleep, and Effexor for anxiety.  He has 

suffered vertigo in the past, depression, TIA, and Guillain-Barre, but testified that he recovered 

and worked after those problems.   

11. Claimant’s vocational expert, Hal Joseph Heitler, conducted an assessment of 

claimant on October 31, 2005 and issued a report on November 1, 2005.  Mr. Heitler testified 

that claimant had difficulty remembering in answering questions during the interview and 
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appeared to be under the influence of medication.  Claimant reported having a college degree, 

being 62 years of age, almost 63, having a clean driver’s license, and no felony convictions.  He 

indicated he was on SSD and has difficulty performing certain daily activities around the home 

including washing windows, scrubbing floors, and sweeping, and problems sleeping from time to 

time.  Mr. Heitler reviewed medical records, except for Dr. Boyer and physical therapy records, 

and claimant’s FCE report. 

Claimant reported a burning and sharp pain all of the time in his back, down his left hip, 

leg, and also in his right leg, dizziness, moderate problems with his appetite, and that nerve 

blocks give him temporary relief.  Mr. Heitler said that claimant told him he uses a cane inside 

and outside the home, but that he had information from a surveillance report that showed 

claimant did ambulate for a short period of time without a cane. 

Mr. Heitler was unable to complete Career Scope testing with claimant because he wasn’t 

able to focus, and his tremors were pretty bad.  Mr. Heitler indicated that claimant has 

transferable skills from his past employment including ability to measure and estimate various 

material and quantities for recipes, use and operate various kinds of machines, read and interpret 

certain kinds of business records and reports, use a certain amount of math skills, interpret and 

analyze various policies for restaurant operation, make business decisions based on experience, 

deal with the public and employees in a courteous manner, write clearly, and accept the 

responsibility for managing others. 

Mr. Heitler testified that claimant could not perform a sedentary position over the long 

haul.  He said that during the periods of unbearable pain he would not be able to sustain 

employment, based on the testimony of Dr. Ramos.  Mr. Heitler testified that he was not able to 

identify any work options at any exertional level that claimant could perform.  According to Mr. 

Heitler, claimant is closely approaching retirement age, and retraining would not be a good idea.  

He felt that claimant should try to occupy his mind with developing some recreational activities 

that are compatible with his physical limitations. 
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At final hearing, Mr. Heitler said that if Dr. Ramos’ opinion were not considered, there 

are jobs that claimant could perform.  He agreed that claimant would have to apply and try a job 

to see if could sustain work, and claimant has not done so.  It was Mr. Heitler’s opinion that he 

could not find claimant a job based on his overall condition, in that he is 62 years old, has never 

done a sedentary job, his education is outdated, and he therefore could not be competitive at the 

sedentary level. 

12. Gerri Pennachio, E/C’s vocational expert, conducted a re-employment assessment 

of claimant on February 14, 2006 and completed a report on February 21, 2006.  She reviewed 

claimant’s medical records, FCE, claimant’s depositions, Dr. Boyer’s and Dr. Ramos’ 

depositions, and Mr. Heitler’s deposition.  Claimant reported hip pain on the day of his 

evaluation of a level 2 and back pain level 3, which is the least severe, and the most severe he 

experiences is level 10.  Ms. Pennachio identified claimant’s transferable skills as talking to 

others to convey information effectively, giving full attention to what other people are saying, 

taking time to understand the points being made, asking questions as appropriate, and not 

interrupting at inappropriate times, managing one’s own time and the time of others, 

understanding written sentences and paragraphs in work related documents, teaching others how 

to do something, monitoring/assessing self performance and performance of other individuals or 

organizations to make improvements or take corrective action, and actively looking for ways to 

help people.  It was her opinion that claimant would be able to engage in sedentary work within a 

50 mile radius of his home.  She identified several positions within his restrictions, including 

security officer, traffic clerk, motor vehicle dispatcher, human resources assignment clerk, 

maintenance scheduler, information clerk, tourist information assistant, food and beverage order 

clerk, circulation clerk, and automobile locator. 

According to Ms. Pennachio, people who are injured always have pain and good and bad 

days, and there are ways to put people back to work, which actually helps them get better.  She 

noted that claimant has not looked for work and hasn’t tried to work yet.  She said that per Dr. 

Boyer, claimant could work.  Ms. Pennachio said there is work for claimant within 50 miles and 
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he has transferable skills.  She suggested he could work as a courier, as a supervisor at a dine-in 

Pizza Hut, or in security.  She testified that if claimant wants to try, she could place him in a 

position.  She recommended that he obtain a security license, after which he could be placed in 

security at an upscale development, including as a gate guard, which does not require prolonged 

walking.  Ms. Pennachio said that claimant is in pain management, so he is managing his pain 

and could try to work.  She felt the best thing is to try to be active, and the doctor does not know 

either until claimant tries to work whether he will be able to.  She indicated that the jobs she 

suggested are flexible and allow a person to sit or stand as needed.  She testified that other 

people with claimant’s problems work, and it was her opinion claimant can engage in sedentary 

employment. 

13. For claimant’s January 18, 2004 date of accident, the October 1, 2003 version of 

section 440.15(1), Fla. Stat. (2003) applies.  This statute provides that no compensation shall be 

payable under this section if the employee is engaged in, or is physically capable of engaging in, 

at least sedentary employment.  Subsection (b) contains a list of injuries that presumptively 

qualify an injured employee for PTD benefits, and claimant does not contend that he has one of 

these injuries.  The subsection provides that in all other cases, in order to obtain PTD benefits, 

the employee must establish that he or she is not able to engage in at least sedentary 

employment, within a 50-mile radius of the employee’s residence, due to his or her physical 

limitation. 

Claimant argues that this definition requires that for claimant to be engaged in or capable 

of engaging in employment he must be able to sustain that employment, and per Dr. Ramos, he 

will not be able to sustain employment when his pain is high.  E/C argues that the definition is 

clear on its face, and that if the physicians say claimant can perform sedentary work, then he 

cannot be disabled, without regard to vocational factors.  E/C argues that pain is purely 

subjective, that claimant’s condition actually improved under Dr. Ramos’ care, and that 

claimant’s memory problems and tremors are unrelated to the industrial injury.  Further, 

according to E/C, claimant must at least try to work before he can say his pain is disabling.  
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14. There are no reported decisions interpreting this new statutory standard for PTD.  

The statute previously in effect from January 1, 1994 through September 30, 2003 utilizes a 

catastrophic injury standard for PTD, and incorporates the Social Security Administration’s five 

step sequential process in SSD determinations as the standard for non-presumptive PTD 

determinations.  Thus, the cases decided under that law are not relevant herein. 

The PTD statute previous to the 1994 revision also contains presumptive injuries, and 

provides for the non-presumptive injuries that no compensation shall be payable for PTD if the 

employee is engaged in, or is physically capable of engaging in, gainful employment; and the 

burden shall be upon the employee to establish that he is not able uninterruptedly to do even light 

work available within a 100-mile radius of the injured employee’s residence due to physical 

limitation.  The court in the case of United States Fidelity & Guaranty Assoc. v. Kemp, 658 

So.2d 1212 (Fla. 1st DCA 1995) found that the ability to work part-time contradicts a conclusion 

that a claimant is totally disabled, and that the ability to engage in sedentary employment 

satisfies that statutory prohibition of the statutory section against awarding PTD to one who is 

capable of performing light work. 

Thus, the differences between the pre-1994 PTD statute and the current statute, are that in 

the current statute “at least sedentary” is substituted for “gainful” in the initial part of the statute; 

and “engage in at least sedentary employment within a 50-mile radius”, is substituted for 

“uninterruptedly to do even light work available within a 100-mile radius”.  Per the Kemp 

decision, light includes sedentary, so the physical exertion requirements of the work category is 

not truly different.  Neither statute defines “light” or “sedentary”.  Thus, other than in the 

remaining areas of difference, the pre-1994 case law should be reviewed.  

The case law decisions for accidents occurring up to December 31, 1993 with non- 

presumptive injuries establish that injured workers can meet their PTD burden of proof in one of 

three ways:  (1) through evidence of permanent medical incapacity to perform even light work 

uninterruptedly; or (2) through evidence of permanent work related physical restrictions coupled 

with an exhaustive but unsuccessful job search; or (3) through evidence of permanent work 
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related physical restrictions that, while not alone totally disabling, do preclude performing light 

work uninterruptedly, when combined with vocational factors.  See, Herrera v. Hojo Inn 

Maingate, 680 So.2d 439 (Fla. 1st DCA 1996); Wal-Mart Stores v. Liggon, 668 So.2d 259 (Fla. 

1st DCA 1996). 

As noted in the second way of proving PTD before December 31, 1993, injured workers 

must test their ability to work by doing a sincere, good faith search for work, unless the judge 

finds that a work search is waived or excused, or if the worker is medically or presumptively 

totally disabled.  Work searches can be excused when the E/C fails to inform claimant of his 

obligation to perform and document a work search, or when it is shown that the claimant neither 

knew nor should have known that he was medically released to return to work.  However, the 

requirement of a job search was removed from the statute in the 1994 revision, and was not 

revived in the 2003 changes.  Judge Benton in his concurring opinion in the case of Vencor 

Hospital v. Ahles, 727 So.2d 968 (Fla. 1st DCA 1998), noted that although no longer statutorily 

required as a precondition to receiving temporary indemnity benefits, an unsuccessful job search 

may help provide proof that a claimant’s compensable injury caused continued unemployment.  

The court also held in the case of Barfield v. Universal Forest Products, 813 So.2d 285 (Fla. 1st 

DCA 2002), that while a job search is not an absolute requirement it is still necessary for the 

claimant to show a causal connection between the industrial injury and a resulting loss of 

earnings, and an unsuccessful job search may be a pertinent factor in determining whether the 

claimant has satisfied this burden (citations omitted).  The court recently cited Ahles, supra, in 

relation to the removal of the deemed earnings provision from the statute post-1994, noting that 

the temporary partial disability statute bases benefits on what a claimant is able to earn, rather 

than what is actually earned.  See, Fardella v. Genesis Health, Inc., 917 So. 2d 276 (Fla. 1st DCA 

December 19, 2005).     

Claimant points out that prior case law indicates that a claimant need not be absolutely 

helpless or physically broken and wrecked to be classified as PTD.  See, Shaw v. Publix 

Supermarkets, Inc., 609 So.2d 683 (Fla. 1st DCA 1992), and cases cited therein.  Despite the 
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changes to the PTD statute over the years, the definition of “disability” has remained constant:  

incapacity because of the injury to earn in the same or any other employment the wages which 

the employee was receiving at the time of the injury.  Thus, regardless of which statute is 

applied, the analysis is whether the injury destroyed the employee’s ability to earn wages.   

The role of the physician in PTD determinations has always been to establish medical 

causation of claimant’s injuries, determine claimant’s permanent impairment, and assess 

restrictions. Determination of disability is a judicial function based on all of the facts.  Thus, I do 

not agree with E/C that vocational testimony is no longer relevant.  For instance, while every 

doctor in a given case may say that an injured worker can perform sedentary employment, that 

does not establish whether sedentary jobs are available with 50 miles of claimant’s residence, 

whether claimant’s restrictions would allow him to perform any available sedentary employment, 

or whether claimant has vocational skills that would allow him to perform sedentary 

employment. Quite often the definition of sedentary differs from doctor to doctor as witnessed 

by the restrictions imposed or their testimony.  As noted above, the statute does not define 

“sedentary”, but the Dictionary of Occupational Titles, published by the U.S. Department of 

Labor has defined “sedentary work”, and the Social Security Administration at 20 C.F.R. section 

416.967 indicates that the term has the same meaning in their determinations:   
 
 Sedentary work involves lifting no more than 10 pounds at a time and  
 occasionally lifting or carrying articles like docket files, ledgers, and 
 small tools.  Although a sedentary job is defined as one which involves 
 sitting, a certain amount of walking and standing is often necessary in  
 carrying out job duties.  Jobs are sedentary if walking and standing are  
 required occasionally and other sedentary criteria are met. 

I cannot believe that the Legislature intended to foreclose PTD benefits to injured workers who 

have been determined physically able to perform sedentary employment, but because of limited 

or no education or ability to speak English, would not be able to mentally or vocationally 

perform those jobs.  Therefore, vocational testimony should be received when the facts warrant. 
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 The pre-1994 case law also provides that in assessing entitlement to PTD benefits, the 

court may consider factors such as a claimant’s actual physical impairment, work history, 

education and training, ability to do and obtain other work, and age.  Shaw, supra.  Pain alone 

does not necessarily indicate a loss of wage earning capacity, nor is it an excuse for not seeking a 

job.  Wal-Mart Stores, Inc. v. Liggon, 668 So.2d 259 (Fla. 1st DCA 1996), citing Brevard County 

School Board v. King, 378 So.2d 1312 (Fla. 1st DCA 1980).    

15. Applying these principles to the instant case, it is established that claimant does 

not have any of the listed presumptive injuries that would qualify him for PTD.  If the prior case 

law is applicable (with variations related to the differences between the statutes), claimant has 

not established permanent medical incapacity to perform sedentary work.   

In this regard, I accept Dr. Boyer’s restrictions, which are in accord with the remaining 

evidence.  Claimant was able to return to work and work light duty four hours per day until his 

store closed.  He was offered a job as a shift manager in a delivery store, which he did for four 

days, but the job was outside his restrictions in that it involved production and lifting and moving 

dough products.  He testified that Dr. Duncan placed him on no work restrictions at that time 

because there was no work available with employer within his restrictions.   

At his first deposition claimant testified that he would be able to work if a position came 

up where he didn’t have to do a lot of lifting or bending. After surgery, he reported to Dr. Boyer 

that he was overall better (although he later testified that the surgery did not help).  At his second 

deposition he testified that he had not looked for work because he was on SSD.  The FCE report 

indicates claimant can work in the sedentary category.  Claimant has improved under Dr. Ramos’ 

care, and although Dr. Ramos testified that claimant could not work on days of high pain, he also 

testified that sedentary work “might not” be indicated in someone with a pain level of eight.   

Claimant did not testify to a high level of pain at his depositions or the final hearing, and he did 

not report a high level to the vocational experts on the day of the evaluations, nor did they 

observe pain behavior to any great degree.  Dr. Boyer noted that although he deferred to Dr. 

Ramos for current restrictions, if there was no change in claimant’s physical condition, he would 
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see no reason why claimant couldn’t work sedentary duty.  Dr. Ramos agreed claimant has had 

no structural change.  Thus Dr. Boyer’s restrictions are most consistent with all of the other 

evidence.  Further, I note that even if Dr. Ramos’ restrictions are accepted, the current statute 

does not include the prior language of “gainful employment” or “uninterruptedly”, and part-time 

sedentary employment negates PTD.  Thus although I agree with claimant that it makes common 

sense that a person needs to be able to sustain employment, I do not agree that it needs to be full-

time or uninterruptedly.  Instead, I agree with E/C that until claimant tries to work, he cannot 

establish permanent medical incapacity to perform sedentary employment.  

Claimant did not establish PTD through evidence of permanent work related physical 

restrictions coupled with an exhaustive but unsuccessful job search.  Claimant understood that 

Dr. Boyer thought he could work with restrictions and that Dr. Ramos felt he could work except 

on days of high pain.  Claimant did not look for work because he was receiving SSD.  While a 

job search is not required, and thus E/C did not advise claimant of his obligation to search, from 

the language of the PTD statute requiring a showing of jobs within a 50-mile radius, if claimant 

is not medically PTD, then he would have the burden of showing that there are no job available 

for him.  As noted by the appellate court, even in the absence of a required job search, it is one 

way of showing that no jobs are available.   

The third previously established way of showing PTD, as applied to the current statue, is 

by evidence of permanent work related physical restrictions that, while not alone totally 

disabling, do preclude performing sedentary work, when combined with vocational factors.  

Claimant does have permanent work related physical restrictions that alone are not totally 

disabling.  His vocational expert agrees that if Dr. Ramos’ opinion that claimant cannot work on 

high pain days is not accepted, then there are jobs that claimant can perform. Otherwise, it is his 

opinion, not that claimant can’t work, but that he could not sustain work over the long haul.  He 

also felt claimant would not be competitive.  E/C’s vocational expert, on the other hand, feels 

claimant can work sedentary duty, and she identified numerous positions he could perform 

within his restrictions. 
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Consideration of other factors shows that claimant has only a 6 percent permanent 

impairment.  His restrictions will allow sedentary work.  He had an excellent work history, even 

returning to work after Guillain-Barre, which was temporarily disabling.  He has worked for over 

twenty-five years with back pain and arthritis.  He has engaged in at least three different areas-

teaching music, music sales, truck driving and installation of butane, restaurant ownership and 

restaurant work, which shows adaptability, ability to do and obtain other work, and diligence.  

He has a greater than college education, and many transferable skills, according to both 

vocational experts.  He is not particularly motivated to return to work. 

Under the prior case law, when these factors are considered, it is often lack of education, 

limited ability to read and/or write, lack of fluency in English, lack of transferable skills, 

restrictions that affect the ability to drive or sit for prolonged periods, or a combination of them, 

that lead to a finding of PTD.  See, Pan American Bank v. Glinski, 584 So.2d 52 (Fla. 1st DCA 

1991); Vista Manor Nursing Home v. Yeager, 605 So.2d 1311 (Fla. 1st DCA 1992); Shaw v. 

Publix Supermarkets, Inc., 609 So.2d 683 (Fla. 1st DCA 1992); Vargas v. AMI Kendall Regional 

Hospital, 629 So.2d 993 (Fla. 1st DCA 1993); Borges v. Osceola Farms Co., 651 So.2d 173 (Fla. 

1st DCA 1995).  Other than difficulty sitting for prolonged periods on a bad day, these factors do 

not apply to claimant. 

I accept Ms. Pennachio’s vocational opinion over Mr. Heitler’s where they differ, 

because it is in accord with the remaining evidence.  Based on the analysis of the above 

vocational factors as applied to claimant, he has not shown that those factors combined with his 

physical restrictions preclude sedentary work. 

Therefore, the claim for PTD and PTD supplemental benefits from MMI to the present 

and continuing, as well as penalties and interest related to that claim, should be denied.    

16. Because the requested benefits are not awarded, no costs or attorney fees are due 

at E/C’s expense. 

 WHEREFORE, based upon the foregoing, it is ORDERED AND ADJUDGED: 
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 A. The claims for PTD and PTD supplemental benefits from MMI to the present and 

continuing, as well as penalties and interest related to those claims, are denied.  

 B.  The claim for attorney’s fees and taxable costs at E/C’s expense related to the 

above is denied.     

 DONE and ORDERED in chambers in Sarasota, Florida. 

 

   S   S   S   S    
                ________________________________ 
      Diane B. Beck  

       Judge of Compensation Claims 
       Division of Administrative Hearings 
       6497 Parkland Drive, Suite M 
       Sarasota, FL 34243-4097 
       (941) 753-0900 
 
 I CERTIFY that the foregoing Final Compensation Order was entered and a copy served 
by mail on each party and counsel at the addresses below on March 29, 2006. 
 
      __________________________________                                         
      Assistant to Judge of Compensation Claims 
 
Theresa M. Skahill, Esquire 
2424 Manatee Avenue West, Suite 102 
Bradenton, FL 34205 
 
Jeffrey E. Appel, Esquire 
Post Office Box 6097                                  
Lakeland, FL 33807-6097 
 
Gallagher Bassett Services, Inc. 
Post Office Box 459004 
Fort Lauderdale, FL 33345-9004 
 
Pizza Hut, Inc./Yum! Brands, Inc. 
1441 Gardiner Lane 
Louisville, KY  40213 
 
Jerome L. Nordquist 
315 30th Avenue West, Apt. B202 
Bradenton, FL  34205 
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