
STATE OF FLORIDA
OFFICE OF THE JUDGES OF COMPENSAnON CLAIMS

DIVISION OF ADMINISTRATIVE HEARINGS
FORT MYERS DISTRICT OFFICE

Elmo K. Futch,
Employee/Claimant,

vs.
OJCC Case No. 09-009057KAS

Matrix Employee LeasinglPaul Brown dba
Brown's Concrete/First Commercial Claim
Services, and Guarantee Insurance Company,

Employer/ Carrier/Servicing Agent

Accident date: 8/6/2008
Judge: Sturgis

CLARIFIED FINAL COMPENSATION ORDER

After proper notice to the parties the above captioned workers' compensation case came for fmal

hearing before the undersigned on December 5, 2011, in Fort Myers, Lee County, Florida, on the issue of

permanent total disability benefits pursuant to the petition for benefits docketed on February 22, 2011. The

remaining issues in the February 22, 2011 and September 8, 2011 Petitions for Benefits having been fully

resolved at mediations with the exception of attorney's fees and costs. The Claimant was represented by

Michael Elstein, Esq. and the Employer/Carrier ("E/C'') was represented by Brian Bartley, Esq. The December

5,2011 merits hearing was recessed at the request of attorney for the E/C for family medical reasons, with

consent of Claimant and his attorney. On December 5, 2011 the parties agreed to complete the hearing by

submitting deposition testimony of the parties' respective vocational experts. The Counsel for both parties

later requested that the vocational experts be allowed to testifY live and the fmal merits hearing was set to

reconvene on January 10,2012. The evidence closed on January 10, 2012 after completion of vocational

expert testimony and closing arguments. E/Cfiled/heir Motion for Rehearing/Motion to Vacate on February

13, 2012; Claimant responded on February 15 and 16, 2012 andE/C Responded to Claimant's Response on

February 24, 2012. Having considered the Motion andResponses I denied the Motion and enter this Clarified

Final Compensation Order which does not change anyfindings offact or legal conclusions, but does clarifY

the original Order as to points raised by the E/C's Motion. All clarifications are noted by italics, and are

found here and on pages 6-9.
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CLAIMS

The following claims were the subject of this hearing:

I. Permanent total disability ("PTD") from 10/27/1 0 and continuing at rate of $ 266.68 (the

compensation rate and AWW having been stipulated by the parties);

2. Penalties, interest, costs and attorney's fees.

DEFENSES

The defenses to the above claims were:

I. Claimant is not permanently totally disabled and is capable of at least sedentary duty;

2. Penalties, interest, costs and attorney fees are not due and owing.

EXHIBITS

The exhibits listed on Exhibit A attached hereto were received into evidence without objection except

as noted.

STIPULATIONS OF THE PARTIES

Additional stipulations ofthe parties are attached on Exhibit B.

LIVE WITNESS TESTIMONY

The Claimant, Elmo Futch, and vocational experts, Dr. David Patten (for the Claimant) and John

Roberts (for the E/C) all testified live at the merits hearing.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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In making fmdings offact and conclusions oflaw regarding these claims and defenses, I have carefully

considered and weighed all the evidence, although I may not specifically reference each piece, and did not give

a detailed summary ofall the testimony and documentary evidence. I observed the candor and demeanor ofthe

witnesses testifying in person and resolved any conflicts in the testimony and evidence. Based upon the

testimony, stipulations, exhibits, and after careful consideration of the arguments of counsel, I fmd that:

FINDINGS OF FACT

1. I have jurisdiction over the subject matter and parties.

2. Venue is properly in Lee County, Florida

3. I adopt as fmdings offact the stipulations ofthe parties as set forth in the pre-trial stipulation

and on Exhibit B attached hereto.

4. It is undisputed that Elmo Futch, the Claimant, sustained a compensable lumbar injury as the

result ofan industrial accident in his covered employment with the subject employer on August 6, 2008 when

while driving his work vehicle on the interstate the driver's side rear tire blew out on causing the truck to roll

over three times landing in a ditch. He was hospitalized for two days and tried to return to work the following

week. The Employer laid him off approximately two weeks after he returned to work after the accident.

5. It is undisputed that: a) the Claimant received unemployment compensation benefits after he

was laid offby the Employer; b) the Employer paid the Claimant to work at the VA thrift store until he was

placed at MMI; and c) that Claimant has not worked since the job at the thrift store ended.

6. Claimant has received authorized medical care from the E/C for both his cervical and lumbar

spine. The medical records document objective medical fmdings in both his cervical and lumbar spine which

are causally related to the work compensable work injury (Ex. 7 - Lee Memorial Health System 6/3/09; Ex. 9

P8 Ll-25 - P9 Ll7, PI0 L 7-17; Ex. 10 P 19 L5-11, Ex. B -P 9/8 10 office note).

7. Dr. Tucci, physiatrist (pain management) has been the authorized treating physician for

several years. He assigned Claimant sedentary to light duty work restrictions, provided that Claimant is able to
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change positions between sitting and standing approximately every 20 -30 minutes, with the Claimant making

the determination as to when he needs to change position (Ex, lOP 30; P 43 LI5). In addition he limits

Claimant to occasional bending, no climbing ladders, and only occasional lifting, carrying, pushing and pulling

up to 20 lbs. (Ex. 10 Ex B- 10/27/1 0 DWC-25). Prolonged walking or standing aggravates his symptoms (Ex.

10 P 30).

8. Claimant's authorized prescription medication (Neurontin) has side effects of drowsiness,

dizziness, spaciness (Ex. lOP 18 L8 -13). Claimant experiences side effects of drowsiness, jitteriness, and

"stumbling around like he's drunk" when taking Neurontin for pain relief (Claimant's trial testimony).

9. The vocational experts agree that having Claimant determine when/if he needs to change

position during the day is an "at will" work restriction. The experts disagree on what the "at will" restriction

means vocationally.

10. Claimant is 63 years old, with a high school education and approximately three years ofBible

college. He did ministry work for approximately 30 years. Since the 1990's he has done various unskilled

jobs; primarily pest control since 2000. Claimant has no computer skills and is unable to type.

11. Before Claimant was at maximum medical improvement ("MMI") he was released to work

with restrictions and the Employer, Matrix, hired Work Links to locate transitional employment for him (Ex.

15, P15 ft). The Employer, Matrix, paid Claimant's salary at the job Work Links found for Claimant at the

Veteran's Foundation ("VA") in Cape Coral, Florida (Ex. 15, P23 L4- P 24 L 1). Claimant worked there

March 5 - October 23,2010. The VAjob placement ended when Claimant reached MMI (Ex. 15 P 31 L3-10).

After Claimant reached MMI Matrix did not place the Claimant back to work with U. S. Termite and Pest

Control, as that company (which Claimant worked for when injured) was no longer a client ofMatrix (Ex. 15 P

28 L8-13).

12. Although VA apparently liked the Claimant (Ex. 15 P 22, LI6-P 23 L3), VA would only keep

him on after the Work Links program ended as an unpaid volunteer (Claimant's trial testimony). Neither the

adjuster, Pamela Thornton, nor the Employer's claims manager, Theresa Gunter, had any personal knowledge
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ofwhat Claimant's job duties and daily activities at the VA entailed. Claimant's testimony in that regard was

credible and is fully accepted. He testified that he opened and closed the thrift store, greeted customers, and

rang up any sales. He took 8-10 breaks a day in a La Z boy recliner. He was free to sit, stand and recline at

will. The average traffic through the store was 3 people per hour.

CONCLUSIONS OF LAW

Claimant's entitlement to permanent total disability benefits for his date ofaccident is determined pursuant

to Section 440.15 (1) Florida Statutes 2007. In this case it is undisputed that the Claimant does not fall within

the catastrophic injuries listed in 440.15 (1) (b) 1. - 5. Claimant must therefore show entitlement to PID

benefits in the general language of440.15 (1 ) (b) which provides in pertinent part,

"In all other cases (other than 1-5 -- comment added), in order to obtain PID benefits, the employee must

establish that he or she is not able to engage in at least sedentary employment, within a 50-mile radius ofthe

employee's residence, due to his or her physical limitation....Only claimants with catastrophic injuries or

claimants who are incapable of engaging in employment, as described in this paragraph, are eligible for

permanent total benefits. In no other case may permanent total disability be awarded".

Case law regarding the post 2003 changes to Section 440.15 (1) is clear that a Claimant not

presumptively PTD may establish entitlement to PID benefits in one ofthree ways: 1) evidence ofpermanent

medical incapacity to engage in at least sedentary employment, within a 50-mile radius of the claimant's

residence, due to hislher physical limitation; 2) permanent work-related physical restrictions coupled with an

exhaustive but unsuccessful job search; or 3) permanent work-related physical restrictions, that while not alone

totally disabling, preclude claimants from engaging in at least sedentary employment when combined with

vocational factors Blake v. Merck & Company, Inc., 43 So. 3d 882 (Fla. IDCA 9/7/10). In making such a

PID determination it is clearly appropriate for the JCC to consider vocational limitations along with the

physical limitations. Vocational limitations are established by vocational expert testimony.

1) PID BY MEDICAL INCAPACITY

Claimant's permanent work-related restrictions from Dr. Tucci place him at sedentary-light duty lifting

with additional limitations on frequent changes ofposition (see fmding offact #7). These restrictions do not
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meet the requirements ofa permanent medical incapacity to engage in at least sedentary employment within a

50 mile radius of Claimant's residence. For Claimant to meet his burden to establish entitlement to PTD

benefits he must establish that he falls within either # 2 or #3 (paragraph above).

2) PTD BY PERMANENT WORK-RELATED PHYSICAL RESTRICTIONS AND EXHAUSTIVE BUT

UNSUCCESSFUL JOB SEARCH

Claimant applied for various full time jobs since being laid offby the Employer, but did not apply for any

part time jobs. He testified about two periods of time during which he looked for work. The first was after

being terminated by the Employer in 2008 and included from 9/08 through 7/09 the period during which he

received unemployment compensation. He testified that while receiving unemployment he had to apply for at

least two jobs a week, however he also testified that he only applied for one job in 2009. From 3/5/10 through

10/23/1 0 he was paid by the Employer for working at the VA thrift store. The second period of looking for

work was after his placement at the VA job ended. Since then he applied for employment at Publix, Lowes,

Wal-Mart, and looked for job leads with the City ofFort Myers, City ofCape Coral, and in the newspapers.

He testified that in 2011 he did not look for jobs other than contacting the employers on the lists generated by

the EIC's expert (September-November). However, Claimant did not explain his not looking for work in 2011

beyond those contacts (which did not yield any open positions within his work restrictions and vocational

limitations). Claimant's testimony shows job search efforts that were sporadic at best. Despite his 30 years

experience in the ministry there was no evidence he looked for work in that field. I fmd that Claimant's actions

in looking for work do not constitute an exhaustive job search given his physical impairment, age, work

experience, training and education.

3) PTD BY PERMANENT WORK-RELATED PHYSICAL RESTRICTIONS COMBINED WITH

VOCATIONAL FACTORS

The Claimant has permanent work-related physical restrictions from his authorized physicians which are

based on the objective medicalfindings infinding offact #6, above. Dr. Tucci's permanent restrictions are set

forth in fmding offact #7 above. I have already found those restrictions do not establish a permanent medical

incapacity to engage in at least sedentary employment. Both parties offered vocational expert testimony

addressed to the third means of establishing PTD entitlement - combining the permanent (medical) work-

6



related physical restrictions with vocational factors, to detennine ifClaimant is precluded from engaging in at

least sedentary employment within a 50 mile radius ofhis home.

Dr. Tucci's testimony regarding Claimant's work restrictions includedE/C 's hypothetical whichpresumed

that Claimant would be able to change positions between sitting and standing (Ex. 10 P 66-L23-P 67 L3). I

find that there are objective medicalfindings some ofwhich are noted in finding offact # 6 above, to support

the work restriction regarding Claimant's needforfrequent position changes. lfind that having the Claimant

determine the frequency (is it 20, 22, 25, or 32 minutes) does not make the need for position changes

subjective. Dr. Tucci's deferring to the Claimant to determine frequency is logical and reasonable; Claimant

should not have to sitfor 30 minutes ifhe is hurting at 25 minutes, and contrarily ifhe is not hurting at 30

minutes he would not need to change positions then.

Both vocational experts agreed that Dr. Tucci's restriction requiring frequent position changes is an "at

will restriction. Dr. Patten, Claimant's expert, testified that he has applied 'at will' work restrictions in many

cases, and that a vocational expert's job involves detennining what this means vocationally. Dr. Patten

opined that vocationally the "at will" restriction places Claimant at less than sedentary work. Dr. Patten

explained that the opportunity to move about every 20-30 minutes (at will) is usually only in professionaljobs,

but not unskilled or semi-skilled jobs. On the other hand, Mr. Roberts, E/C's vocational expert, testified that

he did not know how to apply any major time frame 'at will' or apply that as a (vocational) counselor (Ex. 23 P

67, Ll-7, 16-17). I acceptthe opinions ofDr. Patten as to the negative vocational impact ofthe 'at will' work

restriction on Claimant's ability to engage in at least sedentary work.

The two vocational experts disagreed, somewhat, on the vocational impact ofClaimant's 'employment' at

the VA. Mr. Roberts felt the operation ofthe cash register at the VAjob would allow the Claimant to say (to

prospective employers) that he had a year's experience running a cash register. This was despite Mr. Roberts'

assumption the VA job was somewhat sheltered (employment) to begin with, and his recognition that the VA

job was not "real full-time employment" (Ex. 23 P 71 LI6-17, P 72 L 9-13). Dr. Patten opined that the VA job

was sheltered employment, and that ifyou exclude the period ofsheltered employment the Claimant was been

out ofthe workforce for over three years. Dr. Patten testified that studies regarding injured workers show that

the longer you are offwork with a disability, the less likely you are to return to work, and after 2 years ofbeing

offwork the likelihood ofreturning to work is practically nil. I find that the VAjob was sheltered employment

and not competent evidence of Claimant's alleged ability to engage in at least sedentary employment.
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Mr. Roberts' testimony was often internally inconsistent, and illogical. At trial he recanted his deposition

testimony regarding legally mandated breaks. He testified that he did not intend for his job leads to be given to

the Claimant and that there was insufficient information on those leads for the Claimant to be able to contact

the listed employers (Ex. 23 P 30, P 31 L 14-18, P 32 L 16, P 44-45). However, the job lead reports, obtained

by Claimant's counsel through discovery, show that Mr. Roberts urged the E/C to provide them to the

Claimant through his attorney. They also contain addresses, telephone numbers, and names ofbusinesses. The

testimony of both Dr. Patten and the Claimant showed how easy it was for them to contact those potential

employers using that information. Although Mr. Roberts testified both in deposition and at trial that ajob in a

religious book/artifact store would suit Claimant's education and work experience none ofthe jobs listed in his

reports were at such stores. He also did not testify that he contacted such stores in the area where Claimant

resides. Dr. Patten testified that he did contact the religious book/artifact stores in that area and found no job

openings.

Dr. Patten opined that Claimant's age (63), lack ofcomputer skills, physical work-related limitations, and

at-will position changes, negatively impact his ability to engage in sedentary to light duty work, rendering him

unemployable. It is undisputed that Claimant cannot return to the job he was performing when injured. I

accept the opinions ofDr. Patten as to the Claimant's vocational limitations and factors, that the Claimant is

unemployable, unable to engage in at least sedentary work within 50 miles of his residence, and reject the

contrary opinions of Mr. Roberts. Based on the combination of vocational factors and Claimant's physical

work-related limitations I find that Claimant met his burden to establish entitlement to PTD benefits under the

third means outlined in Blake v. Merck & Co.

NOTE-

Although the following did not enter into my determination ofClaimant 's entitlement to PTD benefits,

as it was solely the Claimant's burden to establish entitlement to those benefits I feel compelled to add that had

the E/C provided Claimant with the reemployment assessments, vocational evaluations, and services provided

for in Section 440.491 (1) - (5) (Florida Statutes 2007), as opposed to simply hiring a vocational expert to

testify at trial, those services may have enabled the Claimant to actually fmd a job within both his vocational

limitations and physical work-related restrictions. However, those reemployment services were not provided

despite: E/C being urged to do so by their vocational expert; and the testimony ofthe adjuster that she would

8



do so (Ex.15 P 28 L 17-18, P 29 Ll-ll). EIC also stipulated at trial that they did not retain Mr. Roberts or

anyone else to help the Claimant find work, or give him any job leads. This note is not a factual finding or a

judicial determination ofany right or obligation ofany party.

ATTORNEY'S FEES AND COSTS

I fmd that counsel for the Claimant performed a valuable service for his client and is entitled to a

reasonable fee at the expense ofthe E/C. Jurisdiction is reserved to determine the quantum of the fee in the

event the parties are unable to agree upon same.

IT IS HEREBY ORDERED AND ADJUDGED THAT the E1C:

1. Pay to Claimant, in one lump sum together with penalties and interest thereon at the statutory rates,

PTD benefits from 10/27/10 to the present at the compensation rate of $ 266.68 per week.

2. Continue to pay Claimant PTD benefits for the time and in the manner provided by law.

3. Pay to counsel for the Claimant attorney's fees and costs consistent with the statute for prevailing

on the claims in the 2/22/11 Petition for Benefits. Jurisdiction is reserved to determine the quantum of said

fees and costs in the event the parties are unable to agree upon same.

201;), DONE AND ORDERED in Fort Myers, Lee County, Florida on the .t. day of~~

~
Kathy A. Sturgis
Judge ofCompensation Claims
4379 Colonial Boulevard Suite 200
Fort Myers, Florida 33966
(239) 938-1159

CERTIFICATE OF ENTRY AND MAILING OF ORDER

TillS IS TO CERTIFY that the above Order was entered in the Office ofthe Judge ofCompensation
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Claims and a copy was served by mail or email on each party shown below and their respective attorneys, if
represented, this ,;2nc( day of March ,20f)...

Michael S. Elstein, Esquire
Law Offices ofMichael S. Elstein & Associates, P.A.
2400 W. Cypress Creek Road, Suite 105
Fort Lauderdale, Florida 33309
elsteinlaw@bellsouth.net;castro.elsteinlaw@yahoo.com

Brian S. Bartley, Esquire
Kelley, Kronenberg, Gilmartin, Fichtel & Wander, Bamdas, Eskalyo and Dunbrack P.A.
12486 Brantley Commons Court
Fort Myers, Florida 33907
djohnson@kelleykronenberg.com;lgaide@kelleykronenberg.com

Elmo Futch
3411 Broadway Street Lot #7
Fort Myers, Florida 33901

Matrix Employee Leasing, Inc.
9016 Phillips Highway
Jacksonville, FL 32256

Pam Thornton
Guarantee Insurance Company
1000 Premier Blvd. Suite 3130
Lake Mary, FL 32746
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EXHIBIT A

1. Petition for Benefits filed 2/22/11 and Response filed 3/8/11;
2. Mediation Report dated 5/3/11;
3. Pre-trial Stipulation, Amendments and Order;
4. 5/2/11 Notice ofIssues Resolved;
5. Notices ofHearing 5/5/11,/5/11/11, Order granting continuances 8/12/11, 11/3/11 Notice ofHearing;
6. Petition for Benefits filed 9/8/11 - issues resolved at mediation;
7. Medical Composite filed 9/9/11 by Claimant;
8. Dr. White Records filed 9/19/11 by E/C;
9. Deposition ofDr. John Kagan and Exhibits;
10. Deposition of Dr. Tucci and Exhibits;
11. Composite ofUnemployment Compensation Records to be filed post hearing;
12.2/18/10 letter from Josh Losey to be filed post hearing;
13. Deposition ofMs. Gunter from 11/29/11
14. Payout to go with Gunter deposition to be filed post hearing by Mr. Elstein;
15. Deposition of Pam Thornton filed 11/29/11
16. Notice ofAction Change dated 9/13/1 0 to be filed post hearing by Mr. Elstein;
17. Deposition of Claimant to be efiled post hearing
18. Electrodiagnostic study by Dr. Tucci e filed 12/1/11 ;
19. Deposition of Terri Roberts
20. Labor market surveys and follow up reports by John Roberts initially proffered by E/C. Claimant
objects that these were done in violation of440.491 (t) and 440.491 (5) (d) and (3) (b), and 3 (t) as E/C
did not undertake 440.491 (3) (t) reemployment services. Claimant objects to both the records and Mr.
Roberts' testimony regarding labor market survey and transferable skills analysis. Ruling withheld initially
pending presentation oftestimony from vocational experts. These were received into evidence over
Claimant's objections after hearing from both vocational experts.
21. Claimant's trial memorandum for purposes of argument only;
22. E/C's trial memorandum for purposes of argument only;
23. Deposition of John Roberts filed post hearing.

11



EXHIBITB

ADDITIONAL STIPULATIONS OF THE PARTIES

1. The compensation rate is $ 400.00 per week with a compensation rate of $ 266.68.

2. Claimant's cervical and lumbar conditions are compensable.

3. No issues as to notice.

4. MMI is 10/27II 0 per Dr. Tucci.

5. E/C authorized medical care with: Lee Convenient Care, Dr. John White, Dr. John Kagan, Dr.

Jeffrey Renn, Dr. Stephen Tucci.

6. The E/C withdraw their apportionment defense.

7. E/C stipulates that they are not asserting that Claimant's diabetes is why he is not PTD.

8. Claimant did not abandon medical care.

9. E/C stipulates that they did not contract John Roberts to find open and available positions for the

Claimant or to provide Claimant with open positions in his labor market survey.

10. E/C stipulates that they did not retain anyone to help Claimant find work or give him any job leads.

11. Claimant and Dr. Patten stipulate that Dr. Patten did not base his vocational opinion on Claimant's

"falling frequently" but on work restrictions issued prior to those references by Dr. Tucci.
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